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Tying, Agreements
in Franchising
What effects do tying agreements have on the
franchise system of distribution?

THE franchise system of distribution con
.. tinues to grow in importance. Retail sales of
the approximately 380.000 franchising firms
-both independent and company owned-ap
proached $151 billion in 1973. nearly one-third of
the $497 billion estimate for total retail sales. In
dependent, franchisee-owned units dominated the
franchise system's retail salt'S, accountirig for ap
proximately 85% of the total. For 1974, franchis
ing firms expected sales to exceed $159 billion.
which would at least maintain their 30% share of
total retail sales volume" Concomitant with this
rapid growth. however. has been t l e rise of sub
stantial legal problems in franchising.
This article examines the legal prohlems COrl
fronting franchising and the efforts currently be
ing made to help solve these problems. The con
troversy surrounding one of the most serious legal
prohlems in franchising. the tying agn.'ement
problem. is reviewed. Finally. the results of an
empirical study are presented to provide a better
understanding of the impact of tying agreements
on the franchise system of distribution.

found themselves in court. as a result of disen
chanted franchisees. These companies include
Shakey·s. Mister Donut of America, Midas
Muffler, Chicken Delight, Schwinn, H&R Block,
Chick N'Joy, Chock Full O'Nuts, Mr. Steak, Elec
tric Computer Programming Institute, The South
land Corporation (7-Eleven Stores). Network
Cinema Corporation (Jerry Lewis), and A&W.
Sidney Diamond suggests that the current legal
problems confronting franchising fall into three
main areas: (I) misrepresentations by franchisors
to potential franchisees about the operation of the
franchise (the "disclosure" problem), (2) restric
tions by franchisors on the source or supplies or
services purchased by their franchisees (the "tying
agreement" problem), and (3) onerous termina
tion provisions in the franchise agreement (the
"capricious termination" problem).2 These prob
lems are receiving the attention of trade associa
tions in the franchising industry. state legis
latures. the Congress, and the Federal Trade
Commission (FTC),1 as discussed below.
The two major franchising trade associations.
The International Franchise Association and the
National Association of Franchise Companies. are
concerned about the legal problems facing their
members and have tried to establish self
regulation through codes of ethics. However.
since there are hundreds of franchisors that do
not belong to either association, and since both
associations lack effective sanctions to enforce
their ethical -codes, trade association efforts alone

Legal Problems in Franchising

In recent years, the franchise system of dis
tribution has been deluged with legislation and
litigation. Franchisee versus franchisor litigation
has proliferated to the extent that some legal ex
perts consider the legal problems facing the
franchise industry to be of crisis proportions.
Many prominent franchising companies have

2. Sidnt'v A. Diamond. "Federal Trade Commissioners
Warn of Abuses in Franchising." Marketing Illsiglus. Octob..·r
27.1969. p. 17.
3. Shelby D. Hunt. "Full Disclosure and the Franchise
System of Distribution," in Dynamic Marketitlg ill a Ci!a>lg'
ing World. Boris W. Becker and Helmut Becker. eds.
(Chicago: American Marketing Assn .. 1973). pp. 301-304.

J u.s. Department 01" Commerce. Franc/r/smg ill the
Economy. /972-1974 (Wa,hington. D.C.: li.S. Government
Printing Office. 1974)
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are unlikely to eliminate the problems confront
ing franchising.
The individual states have begun to pass laws
regulating the franchise industry. Although these
state laws are chiefly of the "full disclosure" vari
ety, a few states have also passed so-called fair
practice laws. Full disclosure laws are designed to
protect prospective franchisees from franchisor
misrepresentations by requiring franchisors to
provide each prospective franchisee with
sufficient unbiased information to enable him to
make a sound investment decision. 4 As part of the
full disclosure provisions, franchisors usually
must disclose any requirements that the fran
chisee purchase supplies from the franchisor or
his designated suppliers. Full disclosure laws
have been passed (as of this writing) in the legis
latures of California. Hawaii. Illinois. Michigan,
Minnesota, Oregon. Rhode Island, South Dakota.
Washington. Wisconsin, and the Province of AJ
berta. Canada.
Fair practice laws have been passed in the
legislatures of California. Connecticut. Delaware.
New Jersey. Virginia. Washington. and Wiscon
sin. These laws are designed to protect the fran
chisee by prohibiting the franchisor from using
unfair or deceptive acts or practices. Although fair
practice laws differ substantially from state to
state. franchisors are usually prohibited from
such practices as: (1) requiring a franchisee to
purchase goods or services from the franchisor or
his designated suppliers unless it is 1"easonably
necessary to maintain control over the nature and
quality of the goods or services; (2) discriminating
between franchisees in the charges of roY3lties,
goods, services, advertising services, and the like,
unless reasonably justifiable; (3) selling a product
or service to a franchisee for more than a fair or
reasonable price; (4) competing with, or granting
franchises to compete with. a franchisee in the
relevant market area specifically listed in the
franchisee agreement; and (5) from terminating.
canceling. or failing to renew a franchise without
good cause. The burden of proving good cause or
4. See same reference as footnote ]. lor a detailed discus·
sion of the provisions of full disclosure laws.
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----------------reasonability of a restrictive purchasing agree
ment is the responsibility of the franchhmr.
On the federal level. the U.S. Senate has been
considering a franchise full disclosure act, which
would require disclosures similar to those of the
state bills. Likewise. during February of 1972 the
Federal Trade Commission held hearings on a
proposed trade regulation rule concerning full
disclosure in franchising. s Again. the actual provi
sions would parallel the Senate bill and the state
legislation. The FTC ha'> not yet given final judg
ment on the proposed ruling.
Tying Agreements in Franchising

As the state legislatures. Congress. and the FTC
both pass and ponder legislative solutions. the
flood of franchisee versus franchisor litigation
continues. Much of the litigation concerns restric
tions by the franchisor on the source of supplies.
The Select Committee on Small Business feels
that

one of the more serious problems facing fran
chisors is the matter of "tie-ins," the policy
whereby a seller. by conditioning the sale of a
desirable product over which he has
sufficient control. upon the purchase of other
less desirable products, requires the pur
cha'icr to buy both the "tying" and the "tied"
products from him/'
In the case of franchising, the tying product is till'
franchise itself and the tied products are the
supplies the franchisee must purchase to operate
his business. Benjamin Glosband. a legal expert.
believes the problem of restrictions on the source
of supplies or services is at the heart of almost
every complaint pending against franchisors:
The Federal Trade Commission has received
numerous complaints alleging that the fran
chisor is requiring the franchisee to purchase
supplies at outrageous prices from the fran
chisor or designated supplier. This type of
complaint has been the basis of a number of
antitrust suits-governmental and private
-charging the franchisor with involvement
in an exclusive dealing arrangement or a tie
in arrangement. 7
5 FTC Proposed Rule Involving Disclosure Requirements
and Prohibitions Concerning Franchising. 4 T .R. Rules
~ 38,029 (February 1972).
6. TIle Impact dr Francllis;'!!? (HI Small BlI.Si,le,ls. Hearings
Before the Subcommittee on Urban and Rural Econumic
Dt'vclopment (Washington. D.C: U.S Government Printing
Office. 1':170)' p. 23.
7 Benjamin A. Glosband. "The Franchising Dilemma,"
Trial. Vol. 8 (July.August 1972). p. 34.
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The present article will tirst examine the pros
and cons of tying agreements in franchising. will
briefly review the legal status of tying agree
ments. and then will present the results oi an
empirical inwstigation of three hasic questions
concerning the impact of tying agreements in
franchising: (I) How widespl'cad is the practice of
franchisees being rl'l..juin:d to purchase supplies
from their franchisors? (2) Do franchisees who are
requil'ed to purchase supplies from their fran
chisors pay competitive prices for these supplies?
(3) What are the effects. if any, on franchisees of
this requirement?
Tying Agreements: Pro

Franchisors give two primary justifications for
requiring their franchisees to purchase supplies
from them: (1) the franchisor can buy the supplies
cheaper because of volume purchases, and (2) the
purchase requiremel'l.ts are necessary to insure uni
form quality control throughout the franchise
system. Many franchisors indicate in their
brochures that their mass pun.:hasing power is
one of the advantages of being a franchise
member. For example. one brochure states that
the franch isor
negotiates volulllL' contracts wilh ..III pur
veyors and suppliers. Thl'se contl·.leb arc
based on high quality and low pi .:es. [The
franchisor] makes all items available to the
individual operator at the exact price of the
contract. The overall advantage of this cen
tralized buying power rdlects a saving to the
uperator of approximately 4 percent of his
gross. for which he is paying only 2.5 percent.
s

Many franchisors also maintain that purchase
requin.:ments are th .... only effective means uf in
suring qualitv control. According to William
Sundberg, contributing editor uf the FrWlLhisl!
lUl/nwl, there arc numeruus cases where fran
chisees have completely ignored quality st an
dards when the franchisor relinquished stdct cun
trol over the franchisees' purchasing procedures 9
A. L. Lapin. Jr.. past president of the International
Franchise Association, contellds that franchisors.
franchisees, and American consumers are all
harmed when quality control cannot be assured.
He maintains that:
The franchisor, who cannot be assured uf
his ability to direct the uniformity and pre
serve the quality of his product. will simpl\'
8, Wc"ki, Dil;t'S/, Odo!]e!'~, 1'168. p,~,
" WiI!ijrli S •• ndblT!! "AI,' rritlh:hh .. <. "tit n)b '\L·t<·~·
'an o· F·Lo': ;>, /
"/'"! .\brlll J';I~I p 2J.

elect to cease franchising. The franchisee,
who cannot be assured that the consumer ac
ceptance of his franchised goods or services
can be protected by the franchisor, will have
lost much uf the value of his investment. The
American consumer cannot but be harmed
by the deteriuration in quality and the de
creased confldence in the individual outlet
which will inevitably flow from the atrophy
uf the franchising system.'o
Tying Agreements: Con

In addition to royalty payments, franchise fees,
and rent payments; a major way for franchisors
to secure revenue is through the sale of supplies
and raw materials to their franchisees. II Equity
suggests that franchisors should be permitted to
make a l-eturn on this service as long as fran
chisees reap the benefits claimed for centralized
or mass purchasing, However, critics claim that
franchisors are requiring franchisees to purchase
supplies and raw materials at prices far above
those of the competitive market. Numerous cases
have been cited in support of this contention. As
examples of this practice. the Select Committee
on Small Business reported that: "A gallon of
maraschino cherries costing $1.50 was just re
labeled by Howard Johnson and priced at $4.50.
Shakey's charges $21.50 for the spice blend which
costs them $3.00."12 In the committee's eyes.
these were but two examples where franchisors
were requiring their franchisees to purchase sup
plies at exorbitant prices.
According to Harold Brown, a strong critic of
franchising. one hardly need speculate on the
consequences of overcharges. As an illustration,
Brown cites the case of a prominent restaurant
chain with more than 500 outlets:
In 1945. about 20 percent were owned by
the franchisur and 80 percent by the fran
chisL'Cs. By 1960, the situation had reversed,
and the franchisor owned more than 80 per
cent of the outlets. The financially pressed
franchisees had cut down on servings and
service, bon'owed to the limit, and ultimately
sun-endered their franchises to the fran
chisor-expressing grati tude for being re
leased from personal guaranty.t3
10. Same reference as footnote 6, p. 267.
II. I\liltun Woli. "Soun:es of Revenue to the Franchisor
and Thl'ir Stralegic Implications," JOllnw.1 o(Rt?tailillg, Vol.
..J..J (WillieI' 1\1686'1), p. 14.
12 Same rde!'ence as footnote 6, p. 5.
I] Harold Brown, frallchisillg-Realities and Remedies
i ,\, .. , )',)rk: La\\ lourmd Pre,s. 1973), p. 28.
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Brown argues that preventing the franchise\:'
from buying on the open market harms the Inm
chisee, the third-party supplier. and the
consumer.14 Franchisees are prevented from mak
ing purchases at the lowest prices and on the best
available terms. Third-party suppliers, tlwrerure,
lose the opportunity to compete for the trade of
the franchisees. And, in tum, the consumer suffers
because of the secondary interference with the
normal operation of the marketplace.
Tying Agreements: Legal Issues

Is it legal for franchisors to have purchase re
quirements or tying agreements? As previously
discussed, tying agreements may arise out of a
franchisor's effort to control both the qualitv and
the uniformity of his trademarked product'> or
services. Such control can be both legally and
commercially necessaJ-Y. Federal law, according
to the Lanham Act, provides that a trademark
owner must insure that the products or services
identified by the mark meet all owner quality
standards or risk cancellation or abandoninent of
his trademark rights}S The Lanham Act, how
ever, specifically provides that .an antitrust viola
tion is not condoned by trademark law.
Tying provisions in franchise agreements have
to date presented both a trade regulation problem
under Section 5 of the Federal Trade O>mmission
Act and an antitrust problem under Section I of
the Sherman Act and Section 3 of the Clayton Act.
Franchisors should be aware of the' conditions
under which tying agreements are considered il
legal. FTC Commissioner Wilbur Dixon suggests
that four criteria should be applied in determin
ing whether tying arrangements are illegal: (1)
Does the arrangement in question involve two or
more distinct items, one of which (the tying
product-the franchise) may be obtained only if
the other(s) is also purchased? (2) Is the tying
item invested with sufficient economic power to
restrain competitjon in the tied product(s)? (3) Is
a "not insubstantial" amount of commerce af
fected by the arrangement? And, if these lil-st
three questions can b~ ans\\'ered aflirmativdy, (4)
Is the respondent able to demonstrate by way 01
affirmative defense that the tie-in is necessary 10
ensure the quality of its products, or that 110 less
restrictive means than the tie-in may be used to
ensure such quality?16

.

In the Carvel caSI? the FTC dismisseJ a p['(_x.:~·ed
ing und ...·( Section 5 of the FfC Act against Carvel
(u
soft-service ice cream franchise), despite
CurVl']'s requirement that its ice nealll mix \\as
to he purchased only from Carvel-designated
sOllrcl?SY The commission chose not to define the
restriction as an illegal tit'·in; rather, it decided to
examine whether the supply restrictions were
reasonably ancillary to the protection of the
trademark and vindicated Carvel on this basis. In
Susser \'. Carvel, the court found that a tie-in did
exist. but concluded that ingredient-supply re
strictions were justified by the need for quality
control connected with the problem of ingredient
secrecv. 18
In the Chicken Delight case, several f1'anchisees
challenged Chkken Delight's tranchising COIl
tracts under Section I of the Sherman Act, seek
ing treble damages_ 19 Chicken Delight I-equired
that its franchisees purchase specified cookers,
packaging items, and food preparation mixes.
Apparently, the prices they were required to .pa~·
for these products were higher than those of simi
lar products generally available from alternate
suurces. The franchisees cltallenged the agree
ments as unlawful tying arTangements. The court
rejected the "quality control" defense of the fran
chisor as applied to the packaging products. The
court reasoned that any competent packagillg
manufacturer could have'iupplil'd salislactol \
packaging upon proper specificatioll 01 prillting
type and color. However, as to the tied dips,
spices, and cookers, which allegedly impart a se
cret unique navor to the Chicken Delight product.
the district court recognized that, under' Carvel,
"the qualit~· control defense is relevant." The
court then sent this issue to the jury with th\.'
instmctions that it accep t the "qual it)' control"
defense only if "specifications for a substitute
would be so detailed that the~· could not practi
cally be suppJied."20 The jurv determined that
quality control could have been effected by means
other than a tic-in.
A recent timelv decision concerning Chock Full
O'Nuts Corpuration provides further clarification
as tf.) how the FTC will intelprct the "quality con·
trol" defense. 21 Chock full O'Nuts required its 38
franchisees to purchase from it a large number or:
(a) food products manufactured by the franchisor
-17~:-~re Canel Corp .. [Transfer Binderl Trade Rq!. Rep.
c:

14. Same reference as footnote 13.
15. The Lanham Act, 15 li.S.C. 1055. IOfl4kJili 1127
( 1964).

16. In re Chock Full O'!I<Uh {'orV., Inr, ~ Tradc' Ref! Rep.
" 20,441 (October 1973).

17.29~

(August 196"1.
18. SlIsse,,·. earn-/. 332 F.2d ,()'i rHt-41.
1<) Siegel \'. Chick~>I /),"IJ.:hl 44/\ F.2J'+3 lill.'I!.
,
211 In rl' Siq!I'1 \. Chicken Delight B'A i\ I ~R ,,,
LhIlH' 2~. I 970l. H-l. B-4
21 <,arnv Il'kr:l'nc l' a, [0'" "",," Ifl
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k.g .. ~'()nC'c'. bahT!, goods, and hamburger), (b)
rood pruJudS,//ot manufactured b,' the franchisor
k,g., milk, french fries, and suft drink syrups), and
(c) Ilullfood products /loi manufal.:wrcd by the
franchisor (e,g" napkins, straws, and glasses),
Chu,:k Full O'Nuts defended its pral.:tice of tying
the salt: ul these products to the sale of the fran
Lhis~' by assc'l,ting thai it was necessary to main
tain uniform quality throughollt all its restau
rants. Th.... FTC held that th., "quality control"
defense \\as applicable only where it was not
pl'actk:ablc to spe(:ify the ingredients in such a
wav as 10 render the item duplicable by compet
ing' manutactLU'Crs. Upon examining the difficulty
of adcquatdv specifying the ingredients for the
various tied products, the FTC ruled:
IChock 1"1111 O'NlIls Corp.) sllccessfull"
pruved its alfirmali\'e ddense [to Iyi ng
charges I of mai n lain ing quali ty con trol
\\ itb n:gard 10 its collee and bah'd goods,
but not ~IS 10 its olhl.,T di!>tincti\'\.: p('()duLls
th~tl franchisees were obligated to pm
dlase. 22
This decision se.... ms l.'unsistent with Can'el and
Chick':ll Delight,
Til" fntnllli~or Lln's Ihi.' (;Onniet between his
dill' tlllder the Lallhalll Au to protecl the
tradcmark through ljuaJity cuntrul and his dutv
to a\'oiuvioialiofls ill the various antitrust laws.
This dilemma has been rdern·J to as the "n:volv
illg door" Sillt:C, 11." satisfving the requirements 01
one !->tatute, the frallchisor may lind that he has
viulated anothec 21 Sl:wral experts havc suggested
that in the vast majority of GlSeS quality (;ontrol
can be accomplished by less restrictive means
Ihan tying agn:ements,J4 In those cases where
qualitv l:ontrol cunsiderations dictate tying agree
llll.'nis. pn..lul:nce suggests that franchisors charge
prices that arc reasonably l:ompetitiw with other
suppliers,
Impact of Tying Agreements
Franchising
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Extent of Practice

The first question examined was: How wide
is the practice oj' franchisees beilzg required
10 plIrchase supplies 1;'0111 their franchisors? The re
sults of the survey indicated that about 70% of the
responding franchisees were required to purchase
at least some of th..:ir operating supplies from
tlwir franchisors, Of thuse frandlisees who had to
purchase from theil' franchiwrs, the median per
ct:ntage uf total uperating supplies that they
purl.'hased fnml this source was 50%. It appeal's
Ihat tving agn:C·Oll.'nts, far from being just an iso
lakd practice that involves only a few franchisors.
affect the lJ\erwhd ming majority of franchisees.
who must purl:hase at least sum~ of their supplies
frum their franchisors.
.~plead

Prices Charged for Supplies

The sl.'cunu I'l..'st:al'ch question asked: Do fran
chisees Hho are required to purchase sllpplies (ro/1/
(heir fimlChis()rs pay cOlllpetitive prices for these
slipplies? The results, rl.'portcd in Table I. show
that on I.\-' 24.8S':} uf the franchise....s bdieved they
paid lower prkes to thl.' franchisor than they
would in the open market, while 47.00/0 believed
they paid higher prices to the franchisor. The re
maining 28.2% perceived their franchisors' prices
tu be about the saml.' as the prices of equivalent
items th .... y cuuld purdlase elsewhere, Therefore.
although a substantial number of franchisees ap
parently felt they gut a price advantag..: by pur
chasing from their franl.:hisors, many more bl.'
Jie\'ed they were being overcharged.
Effects 01 Purchase Requirements

The data llsed to l'xplure the thr....c basic ques
tions l:ullceming the impact uf tying agreements
in frarll.:hising t:al1le frum a study on the el:unomil:
effeus of franchising conducted at the University
()f Wisl:U!1sin·l'vladison. 25 The data base is a na
22. SaIHl"
21, Same

tional prubahilitv sample of 664 completed ques
tionnaires from franl.:hisees in the fast-food res
taurant area. The sample of franchisees was
drawn from lists of franchisee names and ad
dr....sscs supplied by franchisors and from the yel
low pages of telephone directories. Empirical re
sults from this survey arc presented for each of
thl..' three questiuns.

(,O\L'rIHlll'IH

Tht.· third basic question concerned: What are
the efrects, if ally, Ull li'ullcl! isees u{ beillg required to
pllrchase supplies (rolll r)lt?ir frallchisurs? In o!,:der
to investigate or draw any conclusions with
respect tu this extremely broad question. three
specific questiuns on th .... dlects of purchase re
quirements should he L'xplured: (I) Du franchisees
who are I'l'quirl'd tu purchase supplies from their
Iral1l'illsOls have 10\\'l.'r incumes than uthel' fran
Lhise....s? (2) An: Iranchist'es who are required to
purchase a large proportion of thdr supplies from
th ...· franchisor Ics,> satisfil'd with the franchise re
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TABLE 1
FRANCHISEES' PERCEPTIONS OF THE COMPETITIVENESS OF
FRANCHISOR PRICES FOR SUPPLIES

Percent

Response Category'

N

I. Franchisor's prices are over 25% lower

3
107
125
ISO
58

.7
24.1
28.2
33.9
13.1

443 h

100.0

2.
3.
4.
5.

Franchisor's
Franchisor's
Franchisor's
Franchisor's

prices
prices
pi ices
prices

are
are
are
are

5% to 25% lower
about the same
5% to 25% higher
over 25% higher

Total

"Response categories to the following question: Which statement best describes the prices you
are charged as compared with prices of equivalent items you could purchase elsewhere?
bOnly the 464 franchisees who purchased supplies from their franchisors answered this ques
tion. Twenty-one of these 464 either did not answer the question or said they did not know.

Jationship than franchisees who must purchase
only a small proportion of their supplies from
their franchisors? (3) Are franchisees who are
charged high prices by their franchisors less
satisfied with the franchise relationship than
franchisees who are charged low prices? These is
sues were approached in the questionnaire by
asking the franchisee: (1) what his family income
was from his franchised business before taxes, (2)
whether he planned to renew his franchise
agreement when it expired, and (3) how satisfied
he was with the profitability of his franchised bus
iness up to this time.
Using an F test, it was determined that fran
chisees required to purchase supplies from their
franchisors had significantly lower incomes than
franchisees not required to purchase supplies

from their franchisors. As used in this study, fran
chisee income included profit plus owner's salary
and any salaries paid to spouse and unmarried
children.
The results, as reported in Table 2, also indicate
that the proportion of supplies franchisees were
required to purchase from their franchisors was
negatively related to both measures of franchisee
satisfaction. Franchisees who did not plan to re
new their franchises were required to purchase a
significantly higher percentage of their supplies
from their franchisors than franchisees who
planned to renew their franchises. Likewise, frall
chisees who were very dissatisfied with the
profitability of their franchised business were re
quired to purchase a high percentage of their
supplies from the franchisor, while franchisees

TABLE 2
FRANCHISEE SATISFACTION AS A FUNCTION OF
Two FRANCHISOR SUPPLY PRACTICES

Measures of
Satisfaction
Plans to Renew Franchise
I. If no
2. If yes
Satisfaction with Franchise
Profitabilitv
I. Very dissatisfied
2. Dissatisfied
3. Nei ther satisfied
nor dissatisfied
4. Satisfied
5. Very satisfied

Proportion of
Supplies Required'

Prices Paid
for Supplies b

43.2%
29.8

3.8
3.3

48.9
42.4

3.9
3.6

42.1
31.6
12.1

3.3
3.3
3.2

"Mean responses are reported in percents.
b Mean responses are reported. "Prices paid for supplies" was measured using the five-point
st:ale shown in Table I. where higher scale values indicate higher prices.
Note: 11./1 the relationships depicted in this table were found statistically Significant at the
.001 level by Kruskal·Wallis H tests .

.1
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who were very satisfied with the profitability of
their franchises purchased a smalll:r proportion
frum their franchisors.
The results in Table 2· also indicatc that the
p,;";cS i:-ar..:hlsee5 paid for supplies were nega·
ti\ ely rdated to both measures of franchisee satis·
faction, Franchist:'es who did not plan to renew
their fran,:hi:.es reponed paying highc:r pri('~'s (,)
their franchisors for supplies than franchisc:I.'s
who did plan 10 rene" their franchises, Fran
chisees who indkated dissalisf:.h,'tion wilh (h~'
profitabili ty of the franchise also reportl.'d paying
higher pril..·es Il) tlwir frandlisors t~J1' supplies 111;111
fran,:hist'cs wlw in.!;';I!,'.! ~;llisf.I"th'll "illl the
prutit.,bilin llf tlwir fr;\n-:!li""s,
Summary. Conclusions, and
Recommendations

The numerous complaints charging franchisors
with involvement in tying arrangements suggest
that the practice is quite widespread. In the study
of fast-food franchisees reported here, approxi
mately 70% of the respondents indicated that
they were required to purchase at least some of
their supplies from the franchisor. Of those fran
lliislTS whll wcre n·quin.:d tl) purchase from the
(ranchisor, the IlIcdian percentage uf total operat
ing supplies involved was 50%.
Proponents of franchising justify tying agree
mi:nts on the basis of mass purchasing and qual
ity control. Critics of franchising, in (~ontrast, al
kge that fmnchisurs arc <.:harging fram:hisees
exorbitant pli("cs for supplie::.. The results of this
study shL>W that, as pelu.:in.'d by franchisees,
som\.' fmnchisors do, in f::t1.'1, pass along bargain
prices on supplks dul.' to volume purchasing dis
counts. However, many more franchisees per·
ceived their franchisors to be .charging prices that
were higher than competitive market prices.
When franchisors usc tying agl'eements as a
means to extract higher than competitive mal'ket
prices, tying agreements may have deleterious ef

feets on the fnHlchis(;e's income and his satisfac
ti'f}(1 with the franchise relationship. The result'i
n.:portcu herc .,howeQ that Iraochi.'>ee'> wht) W('fe
required to pun.hast: ~upplic5. fwm their Ir&n·
chisurs had jower incomes than franchisees \\ho
were not required to purchase supplies from their
franchisors. The results also showed that fran
dliset:'s who were required 10 pllrl.·h~lse a gl'l.'<IIt'I'
prupunion of supplks frum t11l.'ir f!'alKhisol':-o ~lIld
were I.:harged hight;'r prices bv franchisOl'~ for
~l1pplk's \\ CI',' kss ~alistil'd wilh III,' fl';llldlis,' n'
lationship,
.
Thl' pl'~",,'dill!! dis'-II~siOIl stl'ollgh' slIl-!!!I'sls thaI
Ih,' "i,ll'SI'II'.hl 1'I'.ldi"I' .. I' I\illr .IF.rn·lIl,-lIh h.1-.
1'11,-.,,- "11 tlh' !'t.IlI,IIISI' -.\ ,,11'111 ,., .II'>

del.-ICli"II";

111blltillil. h',IlII.·hisl'IS ,,"\'iPtlslv 1I~I\I' iI \ 1'''1.'.1 III
h.'I'I.'S( in Ihe 1I1.'~llth of £III.' fralH..:hist;> s\·sl<..'l\l .111.1.
therefore. should reconsider thdr policies of lIsing
tying agreements to surreptitiously genel"Ute re
venue from their franchisees. Franchisors who are
currently using tying agreements to generate the
revenue needed to maintain their franchise pro
grams should consider offering their franchisees
new agreements with provisions that reflect an
adequate royalty and a less restrictive supply
program. With respect to franchisees who reject
the new contract, franchisors legally may be able
to continue to impose the purchase requirements,
Several franchisors have successfully con\'erted
the majority of their franchisees to royalty con
tracts, and these companies do continue to collect
income from nonroyalty franchisees in the form
or sun:harges on certain supplies. 21:> Efforts by
franchisors to correct the problems associated
\\'ith tying arrangements in franchising may
fon:stall onerous, restrictive legislation and regu
lation, slow down the Hood of litigation, and
strengthen the franchising system of distribution.

26. FratlChisillg (JIld Alllitmst, Sixth Annual Legal and
GOH'rnmcnl Affairs Symposium (Washington, D.C.: Inll!r'
national Franchise Association, 1973). p. 14.

